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I. Define a contract? 

A. The following are the easiest definitions for a 
Student to learn and at the same time they have the 
sanction and approval of the most generally recog- 
nized authorities on the subject. 

"A contract is an agreement enforceable at law, 
made between two or more persons by which rights 
are acquired by one or more to acts or forbearances 
on the part of the other or others." Anson, 9. 

"A contract is an agreement by which at least one 
of the concurring parties acquires a right to an act 
or a forbearance upon the part of the other or others." 
V Hammon, 6. 

• "Every agreement and promise enforceable by law 

is a contract. Pol., i. 

An agreement between two or more parties upon a 
sufficient consideration to do or not to do a particular 
thing. 



2. What is meant by the "mutual assent" that is 
requisite to constitute a contract? 

A. The parties must assent to the same thing, in 
the same sense, at one and the same time. 

3. What is an express contract? 

A. It is one in which the parties declare their in- 
tention openly by words spoken or written. Hammon, 
16. 

4. What is an implied contract? 

A. An implied contract is one in which the inten- 
tion is shown by the conduct of the parties, or by the 
conduct of one of the parties taken in connection with 
the words of the other. Hammon, 16. 

5. State the difference between express and implied 
contracts ? 

A. An express contract is made whenever there has 
been an actual agreement, an offer and acceptance by 
the parties; while an implied contract arises without 
any agreement by the parties. 

6. Name and define the classes of implied con- 
tracts ? 

A. I. Implied of fact; where from the facts and cir- 
cumstances the law says there was consent or accept- 
ance (this may be rebutted) ; 2. Implied of law ; 
such as are created by law to prevent injustice with- 
out regard to the facts and circumstances of the case ; 



3- Implied from express; such as are necessary for 

the carrying out of express contracts. Bishop, ii. 

7. How are contracts divided as to their time of 
performance ? 

A. Into executory and executed contracts. 

8. Define each? 

A. I. An executory contract is "one in which the 
thing agreed upon is not done at the time the agree- 
ment is made, an obligation being asstmied by one 
party or both parties as to future acts or forbearances." 

2. An executied contract is one in which nothing re- 
mains to be done by either party and in which all 
that has been agreed upon between the parties is per- 
formed at the time the agreement is made. Hammon, 
II. 

9. What are the essential elements of a contract ? 

A. I. The agreement; 2. the parties; 3. the consid- 
eration ; 4. the thing to be done or refrained from. 

ID. What is the natural division of the subject of 
contracts ? 

A. I. The nature of a contract; 2. Its formation; 3. 
Its operation; 4. Its discharge; 5. Its construction. 
Hammon, i. 

II. What is meant by the term "agreement" in the 
law of contracts ? 



A. The meeting of the minds which must be at the 
one and the same time, in one and the same sense, on 
one and the same subject-matter. 

12. When may an offer be withdrawn? 

A. At any time before it is accepted. Bishop, 130. 

13. How long is an offer presumed to be open? 

A. It is presumed to be open and may be accepted 
within a reasonable time after it is made. 

14. What is considered to be a reasonable time? 

A. What is a reasonable time depends on the cir- 
cumstances of each particular case. Bishop, 130. 

15. An offer is made by mail, and an acceptance of 
the offer is sent by return mail but not received; is 
there a contract between the parties and why? 

A. Yes; the offer and acceptance were completed 
the moment the reply letter was mailed, and if the 
parties should fail to carry out the contract, the one 
in fault would be liable to damages. 

16. What is an estoppel? 

A. An estoppel is where a man by his own acts or 
words is estopped from speaking the truth. 

17. What is privity? ♦ 

A. The mutual or successive relationship to the 
same rights of property. , 

18. How many kinds of privity are there? 



A. Four. 

19. Name and explain each? 

A. I. In blood, as ancestor and heir; 2. In estate, as 
grantor and grantee ; 3. In law, as tenant by courtesy 
and wife's heir; 4. By representation, as testator and 
executor or intestate and administrator. 

20. What persons are bound by an estoppel ? 
A. All parties and those in privity with them. 

21. If an order is sent to a merchant what part of 
the contract does the order constitute? 

A. It is the offer to purchase, 

22. If the merchant ships the goods what part of 
the contract does that act constitute? 

A. The acceptance of the offer and the contract of 
sale is thereby complete. 

23. How are railroad time tables considered in the 
law of contracts ? 

A. As an oflfer to all members of the general pub- 
lic who apply to be carried that the trains will run 
as advertised in the time table. Lawson, 17. 

24. What is a seal ? 

A. An impression or mark on any impressionable 
substance for the purpose of giving authenticity and 
solemnity* to an instrument. 
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25- What are the chief terms denoting contracts 
under seal? 
A. Specialty ; deed ; indenture ; covenant ; bond. 

26. What is a specialty? 

A. It is an undertaking in writing made with the 
seal of one of the parties affixed. 

27. What is a deed? 

A. In its broadest sense it is an instrument "con- 
sisting of three things, namely, writing, sealing and 
delivery ; comprehending a bargain or contract between 
party and party, man or woman." Co. Lit., 171b. In 
its modern sense a deed is a sealed conveyance of real 
estate. 

28. What is meant by delivery in escrow ? 

A. An instrument is said to be delivered in escrow 
when after it is executed it is committed to the keep- 
ing of a third person, who is to deliver it upon the 
happening of some contingency. 

29. When does an instrument delivered in escrow 
take effect? 

A. From the second delivery ; that is from the time 
it is delivered by the third person to whom it is com- 
mitted pending the happening of some contingency. 

30. What are the three essentials of a deed? 
A. Signing, sealing and delivery. 



31. Define an indenture? 

A. An indenture is a deed in which two or more 
persons join in mutual covenants. Bishop, 47. 

32. What is a covenant? 

A. A covenant is a particular promise under seal. 

33. What is a bond? 

A. It is an instrument under seal by which one 
acknowledges himself indebted to another in a cer- 
tain amount, usually conditioned for the performance 
of some act. 

34. What effect does the alteration of a sealed in- 
strument by an instrument not under seal have ? 

A. It would reduce the whole to a simple contract, 
and the remedy for a breach thereof would be in as- 
sumpsit and not in covenant. 

35. What is the rule as to the consideration when 
the contract is under seal? 

A. The seal imports or dispenses with a considera- 
tion and no proof thereof is required. (Common law 
rule). 

36. What is a merger? 

A. A merger is where two parties have made a sim- 
ple contract and later enter into the identical agree- 
ment by deed ; the simple contract becomes extinct as 
it is merged in the deed. Lawson, 85. 
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37. What is a recognizance? 

A. It IS an obligation of record entered into be- 
fore a court of record or, judicial officer duly author- 
ized, with condition to do some particular act ; as to 
keep the peace or to pay a debt. 

38. How are they enforceable? 

A. By a writ of scire facias ; which is a writ issued 
by a court requiring a defendant to appear in court 
on a day named to show cause why the plaintiff should 
not have advantage out of a matter of public record. 

39. Name the several classes of contracts as to 
form? 

A. I. Parole or simple contracts; 2. Specialty con- 
tracts ; 3. Record contracts. Hammon, 505. 

40. Define each class? 

A. A parole or simple contract is one made orally 
by word of mouth or by a writing not under seal or 
record. 

2. Specialty contracts are those executed in writing 
under seal; 

3. Record contracts are those made and entered of 
record before a judicial tribunal; as a recognizance. 
Bishop, 10. 

41. What are the exceptions to the rule that a seal 
dispenses with a consideration? 
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A. When the contract is tainted with fraud, dtiress 
and illegality. 

42. Is it essential to show consideration in a spe- 
cialty? 

A. No; the seal imports a consideration. 

43. What are the essential requisites on a deed of 
real estate or personal property? 

A. I. Sufficient parties; 2. Proper subject matter; 
3. Valuable consideration; 4. Written on paper or 
parchment; 5. The matter written must be set forth 
in a legal and orderly manner ; 6. The instrument must 
be read to the party if desired; 7. The instrument 
must be signed and sealed by the grantor; 8. The in- 
strument must be attested; 9. The instrument must 
be delivered; 10. Under the laws of the different 
states the instrument must be recorded in the proper 
office. 

44. From what time does a deed take effect? 
A. From the date of its delivery. 

45. What was the common law tvle as to the ne- 
cessity of writing in contracts. 

A. That no contract except the conveyance of an 
incorporeal hereditament was required to be in writ- 
ing. 

46. What changes have been made in this rule and 
how? 
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A. Certain contracts are now required to be in writ- 
ing by virtue of the Statute of Frauds, the full title 
of which is "An act for the prevention of frauds and 
perjuries." 29 Car. 2 (1676). 

47. What are the two principal sections of this 
statute in regard to the law of contracts? 

A. The fourth and the seventeenth. 

48. Repeat the fourth section of the Statute of 
Frauds? 

A. By the fourth section it is enacted that: "No 
action shall be brought whereby to charge any ex- 
ecutor or administrator, upon any special promise, to 
answer damages out of his own estate; or whereby 
to charge the defendant upon any special promise to 
answer for the debt, default, or miscarriage of an- 
other person ; or to charge any person upon any agree- 
ment made upon consideration of marriage; or upon 
any contract or sale of lands, tenements, or heredita- 
ments, or any interest in or concerning them ; or upon 
any agreement that is not to be performed within the 
space of one year from the making thereof; unless 
the agreement upon which such action shall be brought, 
or some memorandum or note thereof, shall be in 
writing, and signed by the party to be charged there- 
with, or some other person thereunto by him law- 
fully authorized.' 
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49- Repeat the seventeenth section of the Statute 
of Frauds? 

A*. The seventeenth section enacts that "No contract 
for the sale of any goods, wares, or merchandises, for 
the price of ten pounds sterling, or upwards, shall 
be allowed to be good, except the buyer shall accept 
part of the goods so sold, and actually receive the 
same, or give something in earnest to bind the bar- 
gain, or in part payment, or that some note or mem- 
orandum in writing of the said bargain be made and 
signed by the parties to be charged by such contract, 
or their agents thereunto lawfully authorized." 

50 How many classes of contracts are covered by 
the fourth section? 

A. Five. 

51. Name them? 

A. I. Contracts of executors and adhiinistrators ; 
2. Contracts of suretyship or guarantee; 3. Contracts 
in consideration of marriage; 4. Contracts relating to 
lands; 5. Contracts not to be performed within one 
year. 

52. What is meant by a contract being within the 
statute? 

A. It is such a contract as by the statute is required 
to, be in writing. 
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53- When is a contract said to be without the stat- 
ute? 

A. When it is not required by the statute to be in 
writing. 

54. The Statute of Frauds provides among other 
things that the contract must be signed by the party 
to be charged ; is it sufficient to satisfy the statute that 
the contract is in the handwriting of such party? 

A. No; the statute specifically provides for signing 
by the party to be charged. 

55. Can there be a valid verbal contract of insur- 
ance? 

A. Yes ; unless otherwise required by statute. The 
Statute of Frauds made no change in the common law 
in this regard. 

56. What is the effect on a contract of non-com- 
pliance with the 4th section of the statute ? 

A. The contract is unenforceable and not void as 
that section provides that, "no action shall be brought." 

57. What is the effect on a contract of non-com- 
pliance with the 17th section of the statute? 

A. The authorities differ on this question. In Eng- 
land it is held that in spite of the difference in word- 
ing in the 17th section from that of the 4th, the former 
providing that the contract "shall not be allowed to be 
good," the contract is not void but only unenforceable. 
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Some of the American courts, however, expressly 
hold that the contract is void. 

58. What is meant by earnest or part payment? 

A. Money or any valuable article which the seller 
accepts from the buyer as an evidence of good faith. 
Hammon, 585. 

59. Is it necessary to satisfy the statute that the 
names of the parties appear in the memorandum or 
writing? 

A. They must be named or so described as to be 
identified with certainty. Hammon, 591. 

60. How must the subject matter of a contract be 
described in the memorandum required by the 17th 
section? 

A. It must.be described in such a manner as to be 
identified with certainty. Hammon, 595. 

61. What is the usual practice in signing contracts? 

A. It is usual for both parties to sign a contract 
but the statute of frauds merely requires that the 
party to be charged shall sign. Bishop, 533. 

62. What is meant by the phrase "consideration of 
marriage" in the statute? 

A. It means "an actual marriage in exchange for 
which the promise is made." Bishop, 543. 

63. With regard to that section of the Statute of 
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Frauds which provides that any agreement must be 
in writing which "Is not to be performed within the 
space of one year from the making thereof," must 
an undertaking to support a person during his life 
be in writing? 

A. No; because such an agreement may be per- 
formed within the space of one year, as the person to 
be supported may die before the year expires. Bishop, 

545. 

64. What does the phrase in the statute "Interest in 
or concerning" realty embrace? 

A. This phrase embraces every sort of legal or 
equitable ownership however slight in whatever is 
deemed real property. Bishop, 550 et seq. 

65. Are contracts created by law within the Statute 
of Frauds? 

A. No; as the law makes the contract and gives a 
remedy, an implied contract need not be in writing. 

66. Does the voluntary payment of the debt of an- 
other create a promise of re-payment? 

A. Not generally, though in cases of legal neces- 
sity and payment supre protest it does. 

67. Is it sufficient to satisfy the statute that the 
memorandum recites the fact that a contract has been 
made? 
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A. No ; it must set forth the substance of the terms 
of the contract. Hammon, 595. 

68. What IS the effect of a promise without con- 
sideration? 

A. There must be some valuable consideration to 
support all contracts not under seal, and those having 
no consideration are merely nudum pactum. 

69. What is the difference between an executory 
and an executed consideration? 

A. Whenever the contract is based on mere mutual 
promises the consideration is said to be executory, but 
when there has been an act or performance given for 
the promise it is said to be executed, leaving a lia- 
bility only as to one person. 

70. Explain what is meant by a past consideration? 

A. A past consideration is one which has been ex- 
ecuted or given prior to the- promise, and the general 
rule is that such a consideration will not support a 
promise. 

71. Will a past consideration ever support a prom- 
ise? 

A. Yes. 

72. Explain under what circumstances a past con- 
sideration will support a promise? 

A. When the consideration has, or would have, 
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supported a promise but its effect is barred by a pos- 
itive rule of law, as limitations, bankruptcy, etc.; or 
where there was at the time some temporary disability 
of one of the parties, such as infancy. 

73. How are considerations classified? 
A. As good, and valuable. 

74. Define each? 

A. I. A good consideration is such as exists be- 
tween persons related to each other by blood or mar- 
riage commonly known as natural love and affection; 
2. Valuable consideration is something which the law 
esteems of pecuniary or intrinsic value, such as money 
and the like. 

75. In how man ways may a good consideration be 
sufficient to support a contract? 

A. Two. 

76. Explain each? 

A. I. To support a covenant to stand seized to uses; 
2. To rebutt a resulting trust. A good consideration 
in these cases is sufficient to support a contract be- 
tween the parties thereto, but third parties may set 
it aside. 

yy. Is entrusting a man with goods a sufficient con- 
sideration? 

A. Not only is the reposal of such a trust a suf- 
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ficient consideration for an Express promise on the 
part of the person in whom it is reposed to conduct 
himself faithfully in the performance of it; but the 
law, even in the absence of an express promise, im- 
plies one that he will not be guilty of negligence. 

78. Must the consideration be adequate? 

A. Provided there be some benefit to the contractor, 
or some loss, trouble, inconvenience or charge imposed 
upon the contractee, so as to constitute a consideration, 
the courts are not willing to enter into the question 
whether the consideration be adequate in value to the 
thing which is promised in exchange for it. Very 
gross inadequacy would be an index of fraud, and 
might afford evidence of the existence of fraud; and 
fraud is a ground on which the performance of any 
contract may be resisted. 

79. What is meant by a covenant to stand seized to 
uses? 

A. Where one who occupying a relation by blood or 
marriage to another makes a deed stating that he holds 
the property for the use of that other. There are 
two kinds; i. Where he expressly states he will hold 
it during his own life and thereafter to the use of 
another; 2. Where he undertakes to make a convey- 
ance and it fails, equity will construe it as a covenant 
to stand seized to uses. 
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8o. What effect, if any, does the want of consid- 
eration have on an executed contract? 

A. No effect between the parties themselves. It 
may avoid the contract if it affects the rights of third 
persons, as for instance creditors. 

8i. Is it essential that the consideration for a con- 
tract be adequate ? 

A. It is immaterial whether the consideration is ade- 
quate to the promise or not. But the consideration 
although it may be inadequate must be real. Lawson, 
ii8 and 119. 

82. Explain what is meant by "failure of consid- 
eration ?" 

A. It is the absolute lack of any consideration for 
a promise at the time it is made. 

83. What is the effect of failure of consideration ? 

A. The promise is void as there is nothing to sup- 
port it. Hammon, 695 et seq. 

84. Is the good will of a business a valuable con- 
sideration ? 

A. It is, and it will suffice to support a promise. 

85. What is meant by the "good will" of a business? 

A. It is the likelihood that the old customers will 
frequent the old stand notwithstanding the change in 
proprietors. 
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86. Must a waiver be founded on a consideration? 
A. Yes, waiver is no different from any other con- 
tract and always requires a consideration. 

87. Explain why ? 

A. The consideration which supports such a dis- 
charge is the avoidance of litigation. Lawson, 106. 

88. Will a promise to pay a debt for which one is 
liable support an agreement to postpone collection? 

A. No, such an agreement is merely nudum pac- 
tum, as there is no consideration. 

89. If one conveys property on merely a good con- 
sideration is such a transfer void or voidable as against 
a creditor he was owing at the time the conveyance 
was made? 

A. Voidable. Hammon, 661, Note 106. 

90. Is the privilege of naming a child a sufficient 
consideration to support a promise to pay a sum of 
money to the child? 

A. It is a sufficient consideration. Hammon, 675, 
Note 171. 

91. What are the requisites of a valid contract as 
to the parties ^ 

A. They must be of full age, of sound mind, and 
under no legal disability. 
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92. How many parties must there be to a valid 
contract? 

A. At least two. Hammon, 19. 

93. What is a consideration ? 

A. Consideration is the inducing motive to the mak- 
ing of a contract. It is the gain to the promisor 
arising from the act or forbearance given or promised 
by the promisee. Hammon, 3. 

94. At what age may an infant enter into a valid 
contract of enlistment into the Army or Navy? 

A. By act of Congress he may do so at the age of 
16 years. Hammon, 233 et seq. 

95. Can a wife enter into a contract with her hus- 
band ? 

A. At common law she could not but under the 
Married Women's Acts of a number of the states she 
may now do so. 

96. What is the difference between want of au- 
thority and want of capacity ? 

A. Want of authority may be cured by the act of 
the parties by a ratification ; but a want of capacity is 
incurable, it being a legal disability. 

97. Can one who has been legally declared to be 
insane make a contract? - 

A. No ; the power to contract in such cases is vest- 
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ed in the committee, trustee, or guardian of the in- 
sane person and any contract made by the insane per- 
son would be voidable. 

98. What constitutes insanity which will make a 
contract voidable? 

A. An unconsciousness of the act done, as inability 
to distinguish the rights and liabilities incurred by 
tbe making of the contract. 

99. Who may ratify or rescind the contract of an 
insane person? 

A. The insane person himself during a lucid inter- 
val; his committee, trustee or guardian, and his per- 
sonal representative after his death. 

100. Can a foreign government or one of its citi- 
zens make a contract in the United States ? 

A. Yes, such contracts may be made so long as the 
government is at peace with this country, but in case 
of war between the two governments the contract 
would be void, or at least suspended during hostilities^ 
as an alien enemy has no rights either of contracting 
or suing and being sued. 

loi. How is a claim against a foreign state en- 
forced? 

A. Through the State Department of the United 
States ; a State cannot enforce a claim by its own au- 
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thority but must ask the General Governmeftt to do 
so. 

102. A foreign state agrees expressly to pay a claim 
and afterward refuses to do so what is the remedy ? 

A. The claim may be enforced, as a last resort, by 
war; this is not usual now days however, as the seiz- 
ing of a treaty port will frequently effect a settle- 
ment. 

103. At the present time are convicts permitted to 
make contracts? 

A. The old English common law rule has never 
been enforced in this country and convicts are per- 
mitted to make contracts and to sue and be sued. 
Lawson, 154. 

104. May a corporation make a valid contract? 

A. Yes; corporations may make such contracts as 
their charters expressly or impliedly authorize. 

105. What is meant by a contract ultra vires ? 

A. It is one not authorized by the charter of the 
corporation. 

106. Can such a contract be enforced? 

A. No, it may be avoided by either party so long 
as it remains unexecuted. Lawson, 157. 

107. Who is an alien? 
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A. He is the subject of a foreign government not 
naturalized under the laws of the country in which he 
resides. Lawson, 153. 

108. May an alien make c(Kitracts? 

A. Yes, in times of peace he has practically the same 
rights and privileges as citizens in regard to personalty 
and obligations arising out of contracts. 

109. May an alien hold real estate? 

A. In some jurisdictions he may and in others he 
may not. This is usually regulated by statute. 

no. At the common law could a coilvict make a 
valid contract? 

A. No, he was considered to be civilly dead and 
could not make a valid contract. 

111. Could he enforce contracts made previous to 
his conviction? 

A. No. 

112. If a party to a contract denies its existence is 
the other party excused from making tender of per- 
formance? 

A. Yes. 

113. What is the difference between a contract void- 
able for fraud in the inducement and one voidable for 
insanity ? 

A. No difference as to the right of avoiding by the 
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parties, but when such contracts have passed into the 
hands of third persons the first will be maintained and 
the second will not. 

114. In cases of fraud what is the difference in the 
jurisdiction of law and equity courts? 

A. By an action at law for damages ; in equity by a 
bill for rescission or cancellation. These are concur- 
rent remedies. 

115. Define undue influence? 

A. What ever destroys free agency and constrains 
the person whose act is brought in judgment to do 
what is against his will, and what he would not have 
done if left to himself is, "undue influence, whether 
the control be exercised by physical force, threats, im- 
portunity, or any other species of physical or mental 
coercion." 

116. Between what persons usually do cases of 
undue influence arise? 

A. The domestic relations, as parent and child, 
guardian and ward, master and servant, husband and 
wife; and in all cases where a relationship of trust 
and confidence exists between the parties. 

117. Can a third person not benefited by a contract 
exercise such undue influence? 

A. Yes. ! . 



1 1 8. What IS the effect of an alteration on a con- 
tract ? 

A. Any alteration makes a contract voidable, but it 
must be in a material part, otherwise it cannot be con- 
sidered as an alteration; further it must be made by 
a party, if made by a stranger or a mere volunteer 
it is more of a spoliation than an alteration and would 
not effect the rights of the parties. 

119. Where an alteration has been made what are 
the rights of the parties ? 

A. The person against whom the contract is altered 
has all of the rights that he had before, i. e., can en- 
force the contract as it was, avoid it, or sue on it in 
its altered form; the person making the alteration is 
at the mercy of the other party. 

120. What effect will an alteration made before the 
delivery of a contract have? 

A. It will have no effect. 

121. Explain why? 

A. It will have no effect because the contract itself 
is of no effect until delivery and prior to delivery there 
is no contract. 

122. What is fraud? 

A. Any spoken or acted falsehood whereby one is 
induced to enter into what in form is a contract, under 
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the belief that it is a different thing from what it is, or 
that there is for it a motive which does not in truth 
exist. Where a person does one thing under the be- 
lief that he is doing another. 

123. If sued on an illegal contract, and one barred 
by the statute of limitations, is there any difference in 
your rights on failure to plead the one or the other? 

A. Yes, as to the illegal matter the court would 
take judicial notice of it or at least allow evidence of 
illegality even though not pleaded ; as to the statute of 
limitations it must always be pleaded, otherwise the 
court will not notice it nor allow evidence to be ad- 
mitted to show it. 

124. Why the difference in the two cases? 

A. The illegality affects not only the debtor but the 
rights of the public, the statute of limitations affects 
only the debtor; the private right may be waived but 
the public one cannot. 

125. Explain what is meant by duress? 

A. Coercion of the will; any unlawful or physical 
force threatened or applied to a person or the unlaw- 
ful deprivation of liberty whereby a person is obliged 
to do what he would not do otherwise. 

126. How many kinds of duress are there? 
A. Three. 
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127- Name them? 

A. Duress per minas or threats of personal injury, 
duress of unlawful imprisonment, and duress of goods. 

128. Define mistake? 

A. Mistake is where the parties may not have 
meant the same thing, or one or both may, while 
meaning the same thing, have formed untrue conclu- 
sions as to the subject matter of the agreement. 

129. How many kinds of mistake are there? 
A. Two. 

130. Name them? 

A. Mistake of law and mistake of fact. 

131. Define misrepresentation? 

A. Misrepresentation occurs where one of the par- 
ties may have been led to form untrue conclusions re- 
specting the subject-matter of the contract by state- 
ments innocently made or facts innocently withheld 
by the other. 

132. When does the concealment of a fact operate 
as a fraudulent representation? 

A. When there is a legal duty to disclose such fact. 
Bishop, 274. 

133. How many kinds of fraud are there in regard 
to contracts, and what is the difference in effect? 
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A. Two; 1st, Where a party is induced to do one 
thing thinking he is doing another, which makes the 
contract void; 2d, Where a party is induced to do a 
thing through false inducing motives, which makes 
it voidable. 

134. A merchant buys goods, being at the time in- 
solvent, but representing that he is worth $50,000, is 
the contract void or voidable? 

A. Voidable at the election of the vendor who may 
stop the goods in transit, or even have the sale set 
aside after a delivery to the vendee. 

135. Would the rights be any different if the insol- 
vency occurred after the contract was made? 

A. Yes; the sale would not be set aside except for 
fraud after delivery to the vendee, although the right 
to retake the goods at any time before an actual de- 
livery still remains. In one a fraud was perpetrated, 
in the other not. 

136. What is the right of stoppage or transitu? 

A. It is the right of the unpaid vendor of the goods, 
after delivery of them to a carrier in compliance with 
the sale, on ascertaining the insolvency of the vendee, 
to stop or countermand their delivery before arrival at 
their destination. Endorsement of the bill of lading 
for value stops this right. 
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137- If a pa3aiient is made under a mistake of law 
can a recovery be had? 

A. No, as no man can plead ignorance of the law. 
Clark, 773. 

138. How many kinds of illegality are there in the 
law? 

A. Two. 

139. Name and explain each? 

A. Malum in se, that which is wrong in itself; 
malum prohibitum, that which is wrong because pro- 
hibited. 

140. What is the difference in legal effect between 
the two? 

A. There is no difference and each will make the 
contract void. 

141. Is a contract to commit a crime valid? 
A. No, such a contract is absolutely void. 

142. Name several classes of contracts which are 
void on the ground of being against public policy? 

A. Contracts involving traffic in public office; con- 
tracts involving the corruption of public officials; 
contracts which interfere with the administration of 
justice; contracts involving the commission of crime; 
contracts involving immorality. Hammon, 394 et seq. 
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143- How is a contract treated which tends to ob- 
struct the administration of justice? 

A. Such a contract is absolutely void. Bishop, Sec. 
491. 

144. How are contracts in restraint of trade treat- 
ed? 

A. As absolutely void. Bishop, Sec. 515. 

145. Is a contract not to carry on a lawful business 
within a certain time or at a certain place valid ? 

A. Yes, such a contract is valid because it only rea- 
sonably restricts the carrying on of the business. 
Bishop, Sec. 516. 

146. X contracts to pay Y a hundred dollars if he 
will kill Z ; Y does so ; can he recover from X ? 

A. No^ such a contract is totally void, being against 
public policy. 

147. Of what effect is a contract based on an il- 
legal, immoral or fraudulent consideration, or on a 
consideration which is against public policy? 

A. Such a contract is absolutely void. 

148. X has a claim against the State of Texas and 
agrees with a member of the legislature to give him 
one-half of it if he will corruptly get a law passed au- 
thorizing its payment, what is the effect ? 

A. The claim is made void even in the hands of an 
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assignee, as an agreement to have corrupt legislation 
is against public policy ; no one can take advantage of 
his own wrong under the law and in consequence 
even the claim is dead by reason of the corrupt at- 
tempt. 

149. If a lease-te made by X to Y of a house, with 
knowledge on the part of X that Y intends to use it 
for an illegal purpose, what is the result? 

A. Such a lease is void ab initio and X cannot re- 
cover the rent reserved nor can he recover the leased 
premises in an action of ejectment if Y has entered 
into possession. 

150. A contract in restraint of trade is said to be 
invalid, would a seal give it any greater validity? 

A. No, a seal does not import a consideration in 
contracts which are illegal or against public policy. All 
such contracts are void except those which are in par- 
tial restraint of trade and it is entirely within the dis- 
cretion of the court. 

151. What is a marriage brokerage contract? 
A. It is an agreement to procure a marriage. 

152. What is the effect of such a contract? 

A. Such an agreement is absolutely void; contracts 
may be supported on consideration of marriage, as 
between the parties, but when a third person inter- 
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venes to procure the marriage the agreement is a brok- 
erage contract and void. 

153. A contract made on Sunday is executed on one 
side only, can there be a recovery on the contract ? 

A. No, but there may be on the original considera- 
tion, a quantum meruit, as for money had and re- 
ceived. 

154. Of what effect is an agreement to do an im- 
possible thing? 

A. It is void and cannot give rise to a right of ac- 
tion for the failure to perform except in those cases 
where one party did not know of the impossibility, 
when it may give him a right. 

155. X and Y, directors of a corporation, agree to 
purchase the claim of Z against the corporation at a 
discount and divide the profits ; Y purchases the claim, 
collects from the corporation and refuses to carry out 
the agreement with X; has X any remedy? 

A. No, it is against public policy; X and Y as di- 
rectors represent and stand in the place of the cor- 
poration and any act which they do must enure to 
the benefit of the corporate body; while X could not 
recover the corporation could. 

156. Is a contract valid which on its face is lawful 

but the real object of which is to accomplish an un- 
lawful purpose? 



35 

A. Such a contract is invalid and cannot be en- 
forced. Bishop, Sec. 476. 

157. Suppose a contract fails because of illegality, 
but one of the parties has been benefited by a lawful 
thing, can the person from whom the benefit was re- 
ceived recover? 

A. Yes ; the law creates a promise that the receiver 
will return the benefit; i. e., he has something which 
in right and good conscience belongs to another. 

158. What are the essential requisites of the thing 
to be done or refrained from? 

A. It must be a legal thing and not against public 
policy; it must be a thing that is possible of perform- 
ance ; and it must be certain what the thing is. 

159. Is a contract valid in which one of the parties 
agrees never to carry on a particular lawful trade? 

A. No, such a contract is void as against public pol- 
icy. 

160. What is the general rule as to the ratification 
of illegal contracts? 

A. No ratification can be made of an illegal con- 
tract. 

161. Is a contract made on Sunday void or void- 
able? 

A. The weight of authority seems to be that a con- 
tract made on Sunday is void and not merely voidable. 
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i62. May a contract made on Sunday be ratified on 
a week day? 

A. The weight of authority is that it may not be so 
ratified. Bishop, 542. 

163. If a contract is made on Sunday and dated on 
a week day is it vaHd? 

A. No. 

164. If a contract is made on a week day but dated 
on Sunday is it valid ? 

A. Yes. 

165. At the common law were wagering contracts 
enforceable? 

A. They were enforced just as any other contracts. 

166. Define usury? 

A. It is the direct or indirect, contracting to take a 
sum greater than lawful interest for the use or for- 
bearance of money. 

167. What three things are necessary to constitute 
usury ? 

A. I. There must be a loan ; 2. There must be a pay- 
ment of greater interest than the law allows ; 3. There 
must be an intention to charge and to pay a greater 
interest than the law allows. Hammon, 376. 

168. What is the object of awarding damages for 
a breach of contract? 
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A. To compensate the party injured by the breach. 
Lawson, 554. 

169. When will specific performance of a contract 
be decreed? 

A. When there is no adequate remedy at law. See 
Lawson, Chap. 19. 

170. When a person intending to enter into an agree- 
ment, signs a blank form, what authority does he im- 
pliedly give to the holder of the instrument? 

A. He gives him authority to fill in the blanks in ac- 
cordance with the general tenor of the instrument. 
Lawson, 519. 

171. What is a joint promise? 

A. It is a promise to do or not to do a particular 
thing made by two or more persons. 

172. How does a bill of exchange or pi'omissory 
note diflfer from an ordinary simple contract? 

A. They are always presumed to have been given 
for a good and sufficient consideration, until the con- 
trary is shown. And even if the contrary be shown, 
still if the holder has given value for the instrument, 
his right to sue on it cannot be taken away by showing 
that the person to whom it was originally given could 
not have sued, unless^ indeed, it be further shown that 
he (the holder) had notice of the circumstances, or 
that he took the security when overdue, which is sort 
of a constructive notice, and places him in the same 
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situation as the party from whom he took, and in the 
case of accommodation paper notice plays no part. 

173. Can one partner in a firm composed of several 
bind the firm by any simple contract? 

A. Yes, provided the contract is within the sphere 
of the firm's public operations. Bishop, Sec. 1145. 

174. How should a simple contract executed by one 
member of a firm be signed ? 

A. By the firm name, although it is binding if the 
individual names of the partners are signed. Bishop, 
Sec. 1 149. 

175. How does the receiver of a gift stand as com- 
pared to the creditor of the giver? 

A. The creditor has priority and may take the prop- 
erty ahead of the receiver of the gift. Bishop, Sec. 
1211. 

176. What is a condition precedent? 

A. It is such a stipulation or clause in the contract 
as must happen or be performed before any rights 
arise under it. 

177. What is a condition subsequent? 

A. A stipulation in the contract which operates to 
defeat or enlarge the right after it has already ac- 
crued. 

178. A contract possible at its inception becomes im- 
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possible by the fault of one of the parties, what are the 
rights of the other party? 

A. The party causing the impossibility has no 
rights, the other may sue for damages as for a breach 
of contract. 

179. A contract becomes impossible of performance 
by the act of God what are the rights of the parties? 

A. The parties are excused from performance. 

180. When a condition precedent is impossible what 
effect does it have on the contract? 

A. If the impossibility is known to both parties the 
condition is void, if not known by one the contract is 
void as to him. 

181. When does the statute of limitations begin to 
run? 

A. As soon as the cause of action arises. Lawson, 
590. 

182. Can the government be estopped? 

A. No; the statute of limitations, even, cannot run 
against the government; it being the supreme power 
can relieve itself of an estoppel if necessary by an act 
of the legislative body. 

183. Can a liability under a contract be assigned? 
A. No. Lawson, 423. 
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184. Can a contract for personal service be assign- 
ed? 

A. No. 

185. What is essential before attorneys and physi- 
cians can make valid contracts for professional ser- 
vices ? 

A. It is necessary that they attain professional 
status by complying with prescribed regulations. 
Clark, 219. 

186. What is required before a court will decree 
"^an alteration in the terms of a written contract ? 

A. Proofs that are "full, clear and decisive." Bish- 
op, Sec. 708. 

187. How many kinds of damages are there? 
A. Two. 

188. Name them? 

A. General and special damage. 

189. Explain each? 

A. "General damages are the result of a breach of 
contract or other injurious act regardless of special 
circumstances." "Special damages are the further 
consequences caused by the breach of contract hap- 
pening under special circiunstances." 

190. What warranties are implied in the sale of a 
promissory note ? 
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A. That the note is not a forgery, that the seller has 
title and the right to transfer the same, that it is sub- 
ject to no legal defense, and that so far as the seller 
knows, the parties thereto are solvent. 

191. A contract is made to build a house, what is 
implied ? 

A. That reasonable skill and diligence will be used 
in its construction. 

192. A house is conveyed by deed, what contract is 
implied ? 

A. A conveyance of the land on which the house 
stands. 

193. What is the rule as to contracts implied from 
express ? 

A. That the implied contract has the same effect and 
is of the same degree as the express one ; i. e., from a 
simple contract the implied one is simple ; from a spe- 
cialty the implied one is a specialty. 

194. Is marriage a contract? 

A. No, it is a status or relationship growing out of 
a contract. 

195. Is an agreement to marry a contract? 

A. Yes, the agreement is the contract, the marriage 
is the status resulting therefrom. 

196. What is the consideration of such an agree- 
ment? 



A. The mutual promises of the parties. 

197. Is an infant liable for a breach of promise to 
marry? 

A. No, infancy is a good defense. 

198. Is an infant bound by an actual marriage? 

A. Yes, the promise to marry and the marriage it- 
self are considered differently. 

199. Explain what is meant by estoppel? 

A. When a man by his own act or words is pre- 
vented from speaking the truth. 

200. Name and define the various kinds of estop- 
pel? 

A. Estoppel in pais or equitable estoppel is an estop- 
pel by virtue of some act or action, not under seal 
nor of record in a court. 2. Estoppel by deed is by 
reason of some matter contained in a valid sealed in- 
strument. 3. Estoppel by record, is by adjudication of 
a competent court of record. 

201.. What is champerty? 

A. It is tl "maintenance of another's quarrel by 
suit in consideration of a share of the proceeds of the 
litigation." Hammon, 425. 

202. Is an agreement to collect a judgment for a 
share of the proceeds champertous? 

A. No, champerty involves the contemplation of a 
suit. Hammon, 425. 
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203. What is maintenance? 

A. Maintenance consists in stirring up litigation; 
and in encouraging people to bring suits or put in de- 
fenses that they have no right to file or make. Ham- 
mon, 421. 

204. Distinguish between custom and prescription? 

A. Custom is the making of law ; prescription is the 
making of a right. 

205. What is the distinction between law and cus- 
tom, as we understand it? 

A. It is held that law refers to that which is writ- 
ten, as a statute; while custom refers to that which 
is unwritten but yet has the force of a statute when 
it is established. 

206. What effect does custom or usage have on the 
terms of a contract? 

A. It has the effect of being always read into the 
contract as a part of it, unless by the terms of the 
contract there is shown an intention by the parties 
thereto, to exclude it. 

207. What is the difference as to the proof of cus- 
tom and usage? 

A. Custom stands without proof of knowledge of 
its existence; usage only when knowledge is brought 
home to the person against whom it is sought to be 
enforced. 
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208. What presumption is there as to the knowledge 
of the law ? 

A. Every man is conclusively presumed to know the 
law and to act in accordance therewith. 

209. How far does this presumption exist as to a 
foreign law? 

A. Foreign laws are only facts and must be proved 
to exist, and also, knowledge must be brought home 
to the party sought to be charged under such a law. 

210. On what two grounds are the contracts of mar- 
ried women void? 

A. I St. Because they have no estate; 2d. Because 
they have no will of their own at the common law. 

211. What was the doctrine of the equity courts 
regarding married women's contracts? 

A. Where a married woman had property in trust 
for her use her contracts in relation thereto were en- 
forceable. 

212. What is the rule in modem times? 

A. She can make contracts regarding her separate 

estate. 
« 

213. What is the liability of the husband for neces- 
saries furnished to the wife? 

A. The general rule is that the husband is liable 
for all necessaries furnished to his wife. 
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214. I'^ the law of contracts how is the wife re- 
garded ? 

A. As the agent of her husband. 

215. From what does this agency arise? 

A. From the relations of the parties; from express 
authority given the wife by the husband; from the 
husband being estopped from denying because of his 
having habitually ratified the use of his credit by his 
wife; and from the necessity of the wife due to the 
failure of the husband to provide. Lawson Cont. 193 
and following. 

216. What are and what are not "necessaries"? 

A. Necessaries are such things as are reasonably 
essential to the well being of the wife with due re- 
gard to the condition in life of the husband. No hard 
and fast rule can be laid down as to what is or is not 
necessary and each particular case must stand on its 
own bottom. 

217. If personal property be sold is there any war- 
ranty of quality? 

A. Generally not, but in cases where articles are 
sold for consumption, or sold by a manufacturer for 
a particular purpose, or sold by sample, there is. 

218. What warranty of quality is there by implica- 
tion in the three last given cases? 

A. Articles sold for consumption are presumed to 
be fit for consumption ; an article sold by a manufac- 
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turer is presumed to be reasonably suited to the pur- 
pose intended, an article sold by sample must be as 
good as the sample from which the purchase was 
made. 

219. What is the legal effect of a receipt? 

A. It is only prima facie evidence of payment and 
may be rebutted. 

220. A lease is conditioned to be void if it is assign- 
ed, the lessee becomes bankrupt and the lease is taken 
by the trustee, does it become void? 

A. No, such a condition contemplates only volun- 
tary assignments and this is involuntary. 

221. What is a penalty? 

A. It is a sum fixed by the parties to a contract to 
be paid upon the non-performance of the promise of 
one or both not merely to compensate for damages but 
to secure the performance of the promise by the im- 
position of this sum in excess of the actual loss likely 
to be sustained. See on this subject Lawson, 559 and 
560. 

222. Will a penalty be enforced by the courts? 
A. The general rule is that it will not. 

223. To what is the amount recoverable limited on a 
penalty ? 

A. It is limited to the actual loss sustained regard- 
less of the amount named in the contract itself. 
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224. What are the two leading cases in this coun- 
try on the subjects of penalties and liquidated dam- 
ages? 

A. Sun Printing & Publishing Association vs. 
Moore, 183 U. S. 642; U. S. vs. Bethlehem Steel 
Company, 205, U. S. 105. 

225. What part does the law have in contracts with 
regard to the making? 

A. The parties to a contract are presumed to have 
had the laws of the land, customs and usages of trade 
in mind when they made the contract. 

226. A statute provides for two sureties on a bond ; 
will a bond with one be good? 

A. If the law is mandatory no; if merely directory, 
yes. 

227. What is the distinction between a mandatory 
and a directory statute? 

A. One is a command by the sovereign power that 
a thing must be done in a particular manner; the 
other is that it may be done in that manner or in some 
other. It is always advisable, however, to follow the 
statute literally, regardless of the class to which it 
may technically belong, 

228. What is the duty of a common carrier? 

A, It is the duty of a common carrier to carry 
safely the goods or passengers entrusted to his care. 
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229- If goods are destroyed by fire in transit is the 
common carrier liable ? 

A. Yes, as fire is not deemed the act of God. Bish- 
op, Sec. 596. 

230. What constitutes an act of God? 

A.Injury or loss due entirely to natural causes which 
cannot be prevented by human ingenuity. Hammon, 
848, Note 97. 

231. If one of several joint promisees gives a re- 
lease from the obligation does such release operate 
as a satisfaction to all ? 

A. It does. Hammon, 763. 

232. What is the purpose of statutes of limitation? 

A. To prevent litigation, where one has not persued 
his remedy within a limited time the presumption is 
raised that the claim has been satisfied. 

233. Are statutes of limitation uniform throughout 
the several states? 

A. No, each jurisdiction has its own statute of 
limitations. 

234. At the common law were contracts made on' 
Sunday valid? 

A. Yes, at the common law contracts could be made 
on Sunday as well as on any other day. 

235. Are contracts made at the present time on 
Sunday valid? 
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A. No, 'practically all of the states have statutes 
which forbid the making of contracts on Sunday. 

236. What class of business is usually excepted by 
these statutes? 

A. Work which is done through charity or neces- 
sity. See on this subject Hammon, 350 et seq. 

237. What constitutes charity or necessity in this 
regard ? 

A. No general rule can be laid down and each case 
must depend on its own circumstances. 

238. X is surety for Y and is compelled to pay the 
debt, does the law create a promise? 

A. Yes, the doctrine of exoneration is applied as be- 
tween X and Y, i. e., X would stand in the same place 
the creditor was in (subrogation) and would have the 
same rights. 

239. What is the doctrine of contribution? 

A. It arises in all cases where two or more per- 
sons are equally liable and one pays the whole indebt- 
edness, the one paying is entitled to have from the 
other his pro rata share of such payment, where this 
liability arises by a contract between the parties or by 
reason of a judgment. 

240. Can a promissory note be varied orally ? 
A. No. 

241. Explain why. 
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A. No oral alteration is permitted whenever writ- 
ing is essential to the validity of an instrument. Bish- 
op, Sec. 770. 

242. What is an option contract? 

A. A contract whereby one person gives to another 
a right to elect whether or not he will do some par- 
ticular act at or within a given time. An option con- 
tract requires a consideration to support it as does any 
other contract. 

243. What are liquidated damages? 

A. Damages whose amount has been determined by 
anticipatory agreement between the parties, and stip- 
ulated for in the contract in case of breach. 

244. How are contracts for liquidated damages 
treated by the courts? 

A. Unless clearly reasonable and just they were 
formerly treated as a penalty and not enforced but 
the trend of modern decisions is to enforce the terms 
of the contract. See EUicott et al. vs. U. S., 43 Ct. 
of Claims reports, and cases there cited. 

245. What is waiver? 

A. The intentional relinquishment of a known 
right. 

246. Can there be a waiver without knowledge of 
the facts? 

A. No, in order to make a waiver binding the party 
must have a full and competent knowledge of the 
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facts, and most authorities say that there must be a 
consideration for it. 

247. What is a void contract? 

A. One which has no legal effect. 

248. How many kinds of election are there? 
A. Two. 

249. Name them? 

A. Election in law and election in equity. 

250. Define election in law? 

A. It is the right which a person has of doing one 
of two things. 

251. Define election in equity? 

A. It is the right to choose between two incon- 
sistent benefits or rights where the person is not en- 
titled to all. 

252. What is necessary in order to constitute a valid 
election? 

A. The party making the election must have knowl- 
edge of all of the facts which give rise to the right. 

253. After a party has once made his election can 
he change it? 

A. No. See Smith vs. Gilmore, 7 App. D. C, 192. 

254. What is a corporation? 

A. An artificial assemblage of persons created by 



law and kept up by a succession of persons for some 
specific purpose. 

258. Where is the power of a corporation vested ? 

A. In the charter or acts of incorporation. 

256. Is there power ever implied? 

A. Yes, in so far as it is necessary to the purpose 
for which it was created. 

257. May a corporation give promissory notes, 
bonds, mortgage property, etc. ? 

A. It has all the powers of a natural person within 
the limits of its charter. 

258. What is the common law rule as to corpora- 
tions making contracts ? 

A. They could do so only under their seals. 

259. For what reason? 

A. Because the seal was the only notice of its of- 
ficial act. 

260. What is the modern rule ? 

A. It can contract the same as a natural person, 
within the limits of its charter. 

261. In construing a contract what does a court 
attempt to do? 

A. Carry out the original intention of the parties. 
J202, If an express contract coincides with that 
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which the law would imply what are the rights of the 
parties as to suit? 

A. An action may be brought on either. 

263. In a written contract containing abbreviations 
is parole evidence admissible to explain the meaning 
of the abbreviation? 

A. Yes, such evidence is admissible to connect the 
subject-matter with the thing intended. Hammon, 

597- 

264. If from the terms of the contract two meanings 
may be drawn, one of which would make the contract 
reasonable and the other make it absurd, how will 
the contract be construed? 

A. It will be construed in its reasonable sense. 
Hammon, 791. 

265. In the law of contracts are the terms "con- 
struction" and "interpretation" synonymous? 

A. They are not ; the first referring to the meaning 
of words and the second to the meaning of the whole 
instrument. See Hammon, 775. Note. 

266. Define a debt? 

A. A debt is a liquidated sum of money due from 
one person to another. 

267. If the amount of a debt be in dispute will a 
less sum paid operate as a discharge? 

A. Yes, where there is some color for a suit. 
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268. A contract is made and in its terms there is 
an omission of a material fact, what is the result? 

A. Such an omission would make the contract 
void; and if it be a written agreement parol evidence 
would be inadmissible to correct the defect; it may be 
otherwise as to an oral contract. 

269. Where a new contract is made inconsistent 
with an old one by the same parties and relative to 
the same subject matter, what is the result? 

A. The new contract is substituted for the old. 
Clark, 610. 

270. How may a written contract be validly altered? 

A. By the consent of the parties thereto, for what 
ever they have done by mutual agreement they may 
undue in the same manner so long as they do not in- 
fringe upon the rights of third persons. 

271. Will the law ever create a contract out of a 
tort? 

A. The rule is that it will not ; there is an apparent 
exception in cases of conversion, where one may waive 
the wrong and sue on the implied contract. 

272. Where an express contract has been made, 
what furnishes the limits of the rights and liabilities 
of the parties? 

A. The contract itself when proven shows what 
each must do and no contract will be created by the 
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law, except that which is necessary to give effect to the 
express contract. 

273. How is an old contract construed? 

A. It is construed as of the time and circumstance 
when it was made. 

274. If the subject matter is incorrectly described 
in a contract in regard to certain details, but the gen- 
eral description is correct, will the contract be bind- 
ing? 

A. It will. The mere fact that some detail is not 
properly described will not vitiate the contract. Ham- 
mon, 803. 

275. How are ambiguous words in a contract con- 
strued ? 

A. They are construed most strongly against the 
party using them. Lawson, 462. 

276. What is a patent ambiguity ? 

A. It is one which appears on the face of an in- 
strument. 

277. What is the effect of a patent ambiguity? 
A. It renders the contract unintelligible. 

278. What is a latent ambiguity? 

A. It occurs where an instrument is intelligible on 
its face but when it is attempted to be enforced it is 
found to apply equally well to two persons or two 
things ; for example,, a bequest to John Doe without 
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further description and there are two persons of that 

name. 

« 

279. Is oral evidence admissible to explain a latent 
ambiguity? 

A. Yes, such evidence is admissible. Lawson, 449. 

280. Where several instruments relating to each 
other and to the same subject matter are executed at 
the same time how are they construed ? 

A. They are construed together as one instrument. 
Lawson, 457. 

281. When may a contract be rightfully rescinded? 

A. Whenever there is a failure of consideration ; an 
inability of performance on the part of the other per- 
son and in any case where the contract is voidable by 
reason of fraud, mistake, duress, or undue influence. 

282. Can an instrument under seal be rescinded 
orally? 

A. Yes, although at common law this was not the 
case, yet by reason of the operation of equity it has 
become to be the established course. 

283. What must the party do who desires to rescind 
a contract adversely? 

A. He must place the other party in statu quo, i. e., 
he must put the adverse party in the same position that 
he occupied before the contract was made. 

284. What is novation? 
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A. The substitution of a new obligation for an old 
one which is thereby extinguished. 

285. Will a less sum ever be a satisfaction or dis- 
charge of a greater sum which is due? 

A. Generally not. 

286. If the less sum was paid at a different time, 
place or before the debt was due, would such a pay- 
ment operate as a discharge ? 

A. Yes, as there is a change from the original con- 
tract and if the creditor accepts it he is bound by that 
acceptance. 

287. What is the consideration in such a case ? 

A. The change in the agreement in the matter of 
place, time, or mode of making payment. 

288. What persons may ratify a contract? 

A. Only persons competent to make the* original 
contract may ratify it. Bishop, Sec. 848. 

289. What is a quasi contract? 

^A. A quasi contract is an implied contract; it is 
one where there has been no actual agreement between 
the parties but the law implies an agreement. 

290. Give an example of an implied or quasi con- 
tract ? 

A. "If I take up wares from a tradesman without 
any agreement of price, the law concludes that I con- 
tracted to pay their real value." Lawson, 51. 
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291. Will a contract ever be implied against the ex- 
press will of the party? 

A. Yes. 

292. Give an example? 

A. Where a husband advertises or gives special 
notice that he will not be liable for necessaries furnish- 
ed the wife, yet if they be furnished the husband is 
nevertheless liable. 

293. What is an agent? .-i' 

A. He is one who acts for and in the stead of an- 
other. Bishop, Sec. 1027. 

294. In what two ways may an agent represent his 
principal ? 

A. He may represent him generally or he may rep- 
resent him as to one particular thing. He may act 
on his own discretion or under specific instructions. 

295. Who may be an agent? 

A. Any person who would be competent to act for 
himself may be an agent. Bishop, Sec. 1034. 

296. How should an agent sign a contract so as to 
bind his principal? 

A. The name of his principal by his own as agent: 
as X by Z agent. 

297. Can an agent sign a contract within the mean- 
ing of the 4th section of the statute of frauds? 
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A. Yes, provided he is duly authorized. Lawson, 

I02. 

298. Can one contracting party act as the agent of 
the other in this respect? 

A. No, the agent must be some third party. Law- 
son, 102.. 

299. What is a power coupled with an interest? 

A. It is a right or authority to do some act, to- 
gether with an interest in the subject on which the 
power is to be exercised. 

300. What is a chose in action? 

A. A thing to which one has a right but not the 
possession and which may be recovered by an action 
at law. 

301. What is meant by the maxim "de minimus non 
curat lexf" 

A. The law does not take notice of trifles ; but this 
is meant to apply only where those matters are not 
material ; the smallest fraction of time will be regard- 
ed if it becomes necessary in order to establish rights. 

302. Is a bank the agent of a depositor ? 

A. Yes; but generally held not to be the agent of 
the payee of a check, although in Illinois and some 
other states it has been held that it is the agent of 
both parties. 

303. X agrees to take $100 to the bank for Y and 
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deposit it, X carelessly loses the money; can Y sue 
X, and if so in what form of action? 

A. Yes; in an action ex-contractu, on the inlplied 
promise, the trust reposed in X being the consideration 
upon which the promise rests. 

304. Generally speaking may an infant enter into a 
binding contract ? 

A. No. 

305. May an infant contract for necessaries ? 

A. Such a contract is usually treated as being valid, 
but in reality recovery can be had only for the actual 
value of the article. 

306. Are infants contracts void or voidable? 

A. None of an infant's contracts are void but all 
of them are voidable. Lawson, 161. 

307. Upon what depends the age at which an infant 
becomes competent to enter into a binding contract? 

A. The will of the legislature. 

308. Can an infant make a valid contract of surety- 
ship? 

A. No, infants cannot make a contract to be liable 
for the debts of another person ; even their own con- 
tracts are voidable, except a recognizance, which is 
entered into before the court, then the court is pre- 
sumed to protect the infant's rights. 

309. What is meant when an infant is said to be 
emancipated ? 
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A. It means that the child has been released from 
the control of his parents, and has become entitled to 
his earnings and liable for his own support. Ham- 
mon, 227. 

310. In how many ways may emancipation of in- 
fants be effected? 

A. Two. 

311. Explain each? 

A. By the written consent of the parent, or by the 
circumstances of the case, such as an abandonment of 
the child by the parent. Hammon, 227. 

312. Is an infant estopped from pleading his in- 
fancy because he represented himself to be an adult in 
any transaction? 

A. No, he is not estopped from pleading his infancy. 

313. When may an infant affirm his contracts? 
A. As soon as he becomes of age. 

314. Are there any contracts of an infant which he 
cannot avoid during his infancy? 

A. Yes. 

315. Name them? 

A. I. Contracts made under statutory authority. 
2. Contracts made by an infant which the law would 
have compelled him to make. 3. Ante-nuptial debts 
of his wife. 4. Contracts for nec^ss^i^s, I^awson, 
163. 
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3 1 6. On becoming of age may an infant disaffirm 
or affirm part of a contract? 

A. No, affirmance or disaffirmance of a part oper- 
ates as an affirmance or disaffirmance of the entire 
contract. ' 

317. What IS the effect of disaffirmance? 

A. It annuls the contract and renders it void ab 
initio. 

318. Who may plead infancy? 
A. Only the infant himself. 

319. Are contracts ever implied against persons who 
are legally incapable of making them? 

A. Yes, against an infant or insane person for 
necessaries furnished them. 

320. Is there any difference as to the right of re- 
covery by ^n infant when employed in a business for- 
bidden by statute, and one in which he is, by statute, 
forbidden to be employed? 

A. Yes; as to the business forbidden, he may re- 
cover as the interdiction of the law is against the em- 
ployer and not against the infant; in the second case 
the reverse is true. Bishop, Sec. 472, 481-482. . 

321. Suppose an infant becomes a surety, is such a 
contract void or voidable ? 

A. It is void, as it cannot be beneficial to the in- 
fant. 
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322. When may an infant rescind a contract? 

A. As to contracts relating to personal property at 
any time, but as to conveyance of real estate only 
within a reasonable time after he becomes twenty-one 
years of age; but what is a reasonable time depends 
entirely upon the facts and circumstances of the par- 
ticular case. 

323. Is money technically considered a necessary in 
the law of contracts? 

A. No it is not, even though it may be expended to 
purchase necessaries. Bishop, Sec. 914. 

324. What is meant by "conflict of laws" ? 

A. It is the contrariety or opposition in the laws of 
states or countries in those cases where from their 
relations to each other or to the subject-matter in dis- 
pute, the rights of the parties are liable to be affected 
by the laws of both jurisdictions. 

325. What are the three leading rules which de- 
termine by what laws contracts are governed? 

A. 1st, The validity, interpretation and execution 
of contracts are governed by the laws of the place 
where made. 2d, The performance of contracts by 
the laws of the place where they are to be performed. 
3d, All matters effecting the remedy are governed by 
the laws of the place where the suit is brought. 
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